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(1) The submission of which EPA had 
no statutory or contractual authority 
to require; and 

(2) The submission of which was not 
prescribed by statute or regulation as a 
condition of obtaining some benefit (or 
avoiding some disadvantage) under a 
regulatory program of general applica-
bility, including such regulatory pro-
grams as permit, licensing, registra-
tion, or certification programs, but ex-
cluding programs concerned solely or 
primarily with the award or adminis-
tration by EPA of contracts or grants. 

(j) Recorded means written or other-
wise registered in some form for pre-
serving information, including such 
forms as drawings, photographs, video-
tape, sound recordings, punched cards, 
and computer tape or disk. 

(k) [Reserved] 
(l) Administrator, Regional Adminis-

trator, General Counsel, Regional Coun-
sel, and Freedom of Information Officer 
mean the EPA officers or employees 
occupying the positions so titled. 

(m) EPA office means any organiza-
tional element of EPA, at any level or 
location. (The terms EPA office and 
EPA legal office are used in this subpart 
for the sake of brevity and ease of ref-
erence. When this subpart requires that 
an action be taken by an EPA office or 
by an EPA legal office, it is the respon-
sibility of the officer or employee in 
charge of that office to take the action 
or ensure that it is taken.) 

(n) EPA legal office means the EPA 
General Counsel and any EPA office 
over which the General Counsel exer-
cises supervisory authority, including 
the various Offices of Regional Coun-
sel. (See paragraph (m) of this section.) 

(o) A working day is any day on which 
Federal Government offices are open 
for normal business. Saturdays, Sun-
days, and official Federal holidays are 
not working days; all other days are. 

§ 2.202 Applicability of subpart; pri-
ority where provisions conflict; 
records containing more than one 
kind of information. 

(a) Sections 2.201 through 2.215 estab-
lish basic rules governing business con-
fidentiality claims, the handling by 
EPA of business information which is 
or may be entitled to confidential 
treatment, and determinations by EPA 

of whether information is entitled to 
confidential treatment for reasons of 
business confidentiality. 

(b) Various statutes (other than 5 
U.S.C. 552) under which EPA operates 
contain special provisions concerning 
the entitlement to confidential treat-
ment of information gathered under 
such statutes. Sections 2.301 through 
2.311 prescribe rules for treatment of 
certain categories of business informa-
tion obtained under the various statu-
tory provisions. Paragraph (b) of each 
of those sections should be consulted to 
determine whether any of those sec-
tions applies to the particular informa-
tion in question. 

(c) The basic rules of §§ 2.201 through 
2.215 govern except to the extent that 
they are modified or supplanted by the 
special rules of §§ 2.301 through 2.311. In 
the event of a conflict between the pro-
visions of the basic rules and those of a 
special rule which is applicable to the 
particular information in question, the 
provision of the special rule shall gov-
ern. 

(d) If two or more of the sections con-
taining special rules apply to the par-
ticular information in question, and 
the applicable sections prescribe con-
flicting special rules for the treatment 
of the information, the rule which pro-
vides greater or wider availability to 
the public of the information shall gov-
ern. 

(e) For most purposes, a document or 
other record may usefully be treated as 
a single unit of information, even 
though in fact the document or record 
is comprised of a collection of indi-
vidual items of information. However, 
in applying the provisions of this sub-
part, it will often be necessary to sepa-
rate the individual items of informa-
tion into two or more categories, and 
to afford different treatment to the in-
formation in each such category. The 
need for differentiation of this type 
may arise, e.g., because a business con-
fidentiality claim covers only a portion 
of a record, or because only a portion 
of the record is eligible for confidential 
treatment. EPA offices taking action 
under this subpart must be alert to this 
problem. 

(f) In taking actions under this sub-
part, EPA offices should consider 
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whether it is possible to obtain the af-
fected business’s consent to disclosure 
of useful portions of records while pro-
tecting the information which is or 
may be entitled to confidentiality (e.g., 
by withholding such portions of a 
record as would identify a business, or 
by disclosing data in the form of indus-
try-wide aggregates, multi-year aver-
ages or totals, or some similar form). 

(g) This subpart does not apply to 
questions concerning entitlement to 
confidential treatment or information 
which concerns an individual solely in 
his personal, as opposed to business, 
capacity. 

[41 FR 36902, Sept. 1, 1976, as amended at 43 
FR 40000, Sept. 8, 1978; 50 FR 51661, Dec. 18, 
1985] 

§ 2.203 Notice to be included in EPA 
requests, demands, and forms; 
method of asserting business con-
fidentiality claim; effect of failure 
to assert claim at time of submis-
sion. 

(a) Notice to be included in certain re-
quests and demands for information, and 
in certain forms. Whenever an EPA of-
fice makes a written request or demand 
that a business furnish information 
which, in the office’s opinion, is likely 
to be regarded by the business as enti-
tled to confidential treatment under 
this subpart, or whenever an EPA of-
fice prescribes a form for use by busi-
nesses in furnishing such information, 
the request, demand, or form shall in-
clude or enclose a notice which— 

(1) States that the business may, if it 
desires, assert a business confiden-
tiality claim covering part or all of the 
information, in the manner described 
by paragraph (b) of this section, and 
that information covered by such a 
claim will be disclosed by EPA only to 
the extent, and by means of the proce-
dures, set forth in this subpart; 

(2) States that if no such claim ac-
companies the information when it is 
received by EPA, it may be made avail-
able to the public by EPA without fur-
ther notice to the business; and 

(3) Furnishes a citation of the loca-
tion of this subpart in the Code of Fed-
eral Regulations and the FEDERAL REG-
ISTER. 

(b) Method and time of asserting busi-
ness confidentiality claim. A business 

which is submitting information to 
EPA may assert a business confiden-
tiality claim covering the information 
by placing on (or attaching to) the in-
formation, at the time it is submitted 
to EPA, a cover sheet, stamped or 
typed legend, or other suitable form of 
notice employing language such as 
trade secret, proprietary, or company con-
fidential. Allegedly confidential por-
tions of otherwise non-confidential 
documents should be clearly identified 
by the business, and may be submitted 
separately to facilitate identification 
and handling by EPA. If the business 
desires confidential treatment only 
until a certain date or until the occur-
rence of a certain event, the notice 
should so state. 

(c) Effect of failure to assert claim at 
time of submission of information. If in-
formation was submitted by a business 
to EPA on or after October 1, 1976, in 
response to an EPA request or demand 
(or on an EPA-prescribed form) which 
contained the substance of the notice 
required by paragraph (a) of this sec-
tion, and if no business confidentiality 
claim accompanied the information 
when it was received by EPA, the in-
quiry to the business normally re-
quired by § 2.204(c)(2) need not be made. 
If a claim covering the information is 
received after the information itself is 
received, EPA will make such efforts as 
are administratively practicable to as-
sociate the late claim with copies of 
the previously-submitted information 
in EPA files (see § 2.204(c)(1)). However, 
EPA cannot assure that such efforts 
will be effective, in light of the possi-
bility of prior disclosure or widespread 
prior dissemination of the information. 

§ 2.204 Initial action by EPA office. 

(a) Situations requiring action. This 
section prescribes procedures to be 
used by EPA offices in making initial 
determinations of whether business in-
formation is entitled to confidential 
treatment for reasons of business con-
fidentiality. Action shall be taken 
under this section whenever an EPA of-
fice: 

(1) Learns that it is responsible for 
responding to a request under 5 U.S.C. 
552 for the release of business informa-
tion; in such a case, the office shall 
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